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Statement of the Case

This discrimination complaint is before me on the
operator's motion to dismiss for failure to state a claim
upon which relief may be granted. I/ Since the motion
relies upon matters outside the pleadings, the motion will
be treated as a motion for summary decision.  Under Rule 64,
a motion for summary decision may be granted where the
pleadings and matters considered outside the pleadings such
as depositions, answers to interrogatories, admissions, and
affidavits show (1) there is no genuine issue as to any material
fact and (2) the moving party is entitled to judgment as a
matter of law.  See also Rules 12 (b) , 56 of the Fed. R. Civ. P.

For the purposes of the motion, the operator concedes
complainant can establish a prima facie case of unlawful discrim-
ination.  This notwithstanding the operator contends that the
material facts not in dispute establish that entry of a remedial
order is inappropriate because (1) complainant suffered no loss
of pay since the job to which he was reassigned when he
failed the Tech II qualification tests pays more than the
jobs for which he was found unqualified, (2) a bona fide
economic retrenchment subsequently eliminated the job of
Tech II, surveyor, to which complainant seeks instatement,
and (3) complainant's lack of technical qualifications for
both the job of Tech II, surveyor, and Tech II, draftsman/
mapper, bars complainant's assertion of entitlement to
either of these positions solely by reason of his competitive
seniority.

I/The complaint charges a wrongful interference with
complainant's bidding (bumping) rights under Falcon's collective
bargaining agreement.

485treatment of the operator which this record demonstrates.
